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1.0 Introduction

1.1
All schools require all employees to sustain a satisfactory standard of work and it is the responsibility of all managers to take active steps to manage the performance of all employees and to support those who may require additional assistance. 

1.2
It is recognised that this can be a difficult time for employees and the process for the performance capability procedure must be handled sensitively and employees should feel supported at all times.  Middlesbrough Council provides support through FirstAssist Employee Assistance Programme (EAP), a dedicated Support Officer and face to face counselling, details of support available should be provided by the manager or Head Teacher (see Managers’ Guidance).  

2.0
Scope

2.1
The Performance Capability policy applies to all support staff in schools, whose work performance does not meet the required standards, regardless of age, sex, sexual orientation, marital or civil partnership status, race, religion or belief, contracted hours, disability, level of seniority or contractual status.

2.2
If an employee is capable but fails to meet the required standards because of their own carelessness, negligence or lack of effort this will be dealt with under the School’s Disciplinary Policy and Procedure.

3.0
Aim
3.1
The Performance Capability policy provides a framework for managers to assist employees who are not currently achieving the required standard to improve their performance at work. All managers must deal with unsatisfactory work performance and the procedure sets out the stages managers must follow.

4.0 Informal Procedure

4.1
When it is identified that an employee is not performing to the required standard, an informal capability process must be implemented. This should include advice, guidance and training for a period of 4 weeks. The process must be clearly explained to the employee.  

4.2
If the employee is still not performing to the required standard after the 4 week period
or when the support is removed, then the manager must move into the formal performance capability procedure, as set out in section 5 of this policy.

4.3
All records of the informal process must be maintained and shared with the employee concerned.

4.4
Trade Union Representatives will not be present until the procedure moves into formal performance capability however, the employee may wish to contact their Trade Union Representative for advice at this stage. 

5.0
 Formal Procedure

5.1
A meeting must be held with the employee concerned.  The manager must write to the employee giving a minimum of 5 working days notice of the meeting.  The letter inviting the employee to attend should give details of the reason for the meeting and should inform them that it is part of the performance capability procedure.  The employee should be advised of the right to be accompanied by a trade union representative or work colleague and an HR Advisor should also be present at this meeting (LET/SCH032 available on the Schools Policies & Procedures Tile on Lotus Notes). 
5.2
The purpose of this meeting is:

· to bring the employee’s attention to those aspects of work performance that are not meeting the required standards - with reference to the employee’s job role or description and actions taken so far (see 4.1);

· to explain the impact their unsatisfactory performance is having on the educational progress of the pupils;

· to find out whether the employee realises and accepts that there is a problem with their work performance;

· to give the employee an opportunity to explain any mitigating circumstances surrounding their unsatisfactory work performance; and

· to ask the employee’s opinion on what they feel can be done to achieve an improvement in performance.

· An action plan will be discussed and agreed with the employee (example available on the School Policies and Procedures tile on Lotus Notes) LET/SCH034);

· To explain the support and training the employee can expect to help them achieve the level of improvement; 

5.3
As a result of the meeting the manager should write to the employee including: (LET/SCH045 available on the Schools Policies and Procedures Tile on Lotus Notes) 

· a statement by the manager indicating the specific areas of work that are unsatisfactory and the specific improvement required in these areas;

· the timescale over which the improvement is required to be achieved (recommended 12 week period however, a meeting will take place after 6 weeks to assess continuing to 12 weeks. HR will attend this meeting and the employee should be advised of their right to be accompanied by a trade union representative or work colleague. The 12 week period can be shortened if performance is affecting the school/children); and

· the process for monitoring and reviewing the employee’s progress over this timescale (recommended fortnightly meetings)

5.4
If for any reason objectives and timescales cannot be agreed between the manager and employee these may be referred to the Head Teacher who will ensure targets are realistic and achievable. If the manager is the Head Teacher, the Head Teacher will set realistic and achievable objectives and timescales.

5.5
If the monitoring period is interrupted for any reason (e.g. maternity leave, sickness absence or term time working) the monitoring period may be extended so that 12 working weeks are assessed.

5.6
It is vital that the manager monitors the performance of the employee throughout the agreed period and gives the employee ongoing guidance on his/her progress towards the required improvement.  Review meetings should be used to raise any issues, these should be recorded and a copy of notes given to the employee.  Throughout this process the emphasis must be on helping the individual to achieve the changes necessary.

5.7
At the end of the set timescale, the manager must hold a further meeting with the employee to review the monitoring period.  The manager must give a minimum of 5 working days written notice and the employee should be advised of the right to be accompanied by a trade union representative or work colleague.  A HR Advisor should also be present at this meeting (LET/SCH033 available on the Schools Policies and Procedures Tile on Lotus Notes).    
5.8
At the meeting, progress will be reviewed against the action plan and the manager will discuss the next steps which will depend on how much improvement in performance has occurred.

a) Sufficient Improvement Achieved

If sufficient improvement has been achieved, this should be confirmed in writing to the employee.  Managers should also remind employees that the improvement achieved needs to be sustained and the manager will continue to monitor performance through day-to-day management.

b) Some Improvement Achieved 

If some improvement has been achieved, but there are still concerns, it may be appropriate for a further monitoring period to be put in place to ensure improvement continues and is sustained (a further 6 week period is recommended).  A further action plan should be produced (see 5.3) and this should be confirmed in writing to the employee.  

It is not recommended that the monitoring period be extended more than once. 18 weeks is considered an adequate period of time for an employee to improve if they have the ability. Failing that, options such as alternative employment within the school if available, retirement (dependant upon age) or a disciplinary hearing should be considered.

c) Little or No Improvement Achieved

If, after the agreed monitoring period (or if it becomes clear, before that time) no improvement or insufficient improvement has been achieved despite training and support being provided then the manager should discuss the following: -

· the steps taken to date to assist him/her to improve his/her work performance;

· the results of the monitoring process;

· specific shortcomings in work performance; and

· any points or information the employee wishes to offer in mitigation.

5.9
Taking into account all the matters discussed at the meeting, the manager should consider one of the following options: -

· Extend the monitoring period (a further 6 week period is recommended)

· Discuss redeployment - any other opportunities within school

· Discuss any other options (e.g. retirement etc)

· Recommend a hearing in line with the disciplinary policy

5.10
It may be appropriate, if mutually agreed, to offer the employee the opportunity to be considered for alternative employment, only if available. However, it must be made clear to the employee that:

· alternative employment can only be offered if a funded vacancy arises and if the employee is suitable for that vacancy;

· any alternative employment will be subject to a trial period and will not necessarily be to an equivalent post or earning level.  Alternative employment to a post with a lower grade or earnings will be considered only with the agreement of the employee.  Since alternative employment will usually only be agreed by the Head Teacher as an alternative to requesting a disciplinary hearing, there will be no entitlement to protection of earnings, which must be explained to the employee.

· If the employee refuses adjustments/alternative employment, the manager should request that the Head Teacher convenes a disciplinary hearing to consider the termination of contract on performance capability grounds.

5.11
Dependant on an employee’s age and length of service (and with the agreement of the employee) Early Retirement may be an option, however, there may be costs to the school for this.

5.12
If it becomes clear following the monitoring period that the employee is not able to improve to the required standard, early retirement is not appropriate and alternative employment is not an option, the manager should request the Head Teacher convenes a hearing to consider termination of employment on performance capability grounds (see Disciplinary Policy on the Schools Policies & Procedures Tile on Lotus Notes).

5.13
It is not envisaged that an employee should go through this procedure more than once in a particular role unless there have been significant changes in the duties and responsibilities or the way they are carried out.  Should a manager identify an employee failing to perform who has previously been through the capability procedure they may move straight to a formal meeting (see paragraph 4.7).

6.0
Illness, Injury or Disability

6.1
Changes in an employee’s health through illness, injury or disability may not cause them to be absent from work but may have an impact on their ability to perform their duties to the required standard.

6.2
If it is recognised by the manager and employee that the employee is under performing because of changes in health then consideration should be given to whether the role can be reasonably adjusted on a temporary or even permanent basis to allow the employee to stay in post.  

6.3
If there is to be a permanent significant change to the role the post may need to be re-evaluated under the job evaluation scheme to establish the correct grade based on duties and responsibilities held.

6.4
If the post cannot be adjusted then the procedure should be followed in the normal way. However, managers may need to consider extending monitoring timescales to facilitate employees in this situation to ensure every opportunity to improve has been afforded.

7.0
Capability and Qualifications

7.1
Where an employee has been appointed to a post subject to achieving a qualification, in order to continue in that post, and the employee fails to achieve that qualification within a given timescale (dependant on the course), then the procedure below should be used.

7.2
Where an existing employee no longer has but is required to have the correct qualifications to continue to perform their duties, maybe due to legislative changes, and fails to achieve the necessary qualifications within a given timescale, then the procedure below should be used.
Procedure

7.3
Where the qualification in question is fundamental to the employee’s duties and they cannot continue without it then a meeting should be held with the employee.

7.4
The manager should write to the employee setting out the reasons for the meeting.  The letter should include details of the qualification they do not hold and the impact this has on their ability to carry out the role.  Managers must ensure the employee receives 5 working days notice of the meeting in writing and is given the right to be accompanied by a trade union representative or a work colleague.  This letter should advise the employee that the performance capability process could result in the termination of their employment.  

7.5
At the meeting the manager should:

· explore the reason for the qualification not being achieved;

· discuss any possible adjustments to the post that could be made, subject to the needs of the school; and

· give the employee an opportunity to express their views on continuing their employment.

7.6
If the manager is able to adjust the role the post may need to be re-evaluated and this may result in a change in grade.  The employee would have to agree to this change, as there would be no protection of salary in these circumstances.

7.7
If the manager is unable to adjust the role or the employee does not agree to the change then alternative employment, if available should be discussed with the employee.  However, it must be made clear to the employee that;

· alternative employment can only be offered if a funded vacancy arises and if the employee is suitable for that vacancy.  

· any alternative employment can be subject to a trial period (up to 4 weeks) and will not necessarily be to an equivalent post or earning level.  Employment to a post with a lower grade or earnings will be considered only with the agreement of the employee.  Since alternative employment will usually only be agreed by the Head Teacher as an alternative to requesting a disciplinary hearing, there will be no entitlement to protection of earnings, which must be explained to the employee.

7.8
If the employee refuses adjustments/alternative employment or if alternative employment is unavailable the manager should request that the Head Teacher convenes a disciplinary hearing to consider the termination of contract on performance capability grounds.

8.0
 Managing poor performance during the probationary period
8.1
During the probationary period, the employee should receive supervisory support, regular feedback on performance, guidance on what needs to be done and the required standards to be reached and, where appropriate, training and coaching.

8.2
If it is evident that performance is below acceptable levels during the probationary period the employee should receive immediate feedback and be given an opportunity to improve.

8.3
If the employee makes some progress in the probationary period but there is still some cause for concern the probationary period may be extended to ensure satisfactory standards can be met. This must be done in line with the Probationary Policy and Head Teachers should seek advice from Human Resources.

8.4
However, if at the end of the probationary period (or following extension) sufficient improvement has not been made then employment will not be confirmed and the employee’s contract will be terminated.  Again, this must be done in line with the procedure. (see Probationary Policy available on the School’s Policies and Procedures Tile on Lotus Notes.)

9.0
Keeping Records
9.1
All meetings with the employee and any guidance given outside of those meetings should be confirmed in writing to the employee. 

9.2
All documentation should be held confidentially by the manager and copies of any letters, outcomes and action plans should be sent to Employee Services for inclusion on the personal file.

9.3
If performance continues to be unsatisfactory, despite the measures taken, these records will be required to progress any action to be taken and may need to be produced if any action is appealed.

9.4
If the Head Teacher is involved in the monitoring of performance then any recommendations for a hearing should be made to the Chair of Governors. 

10.0 Confidentiality

10.1
Confidentiality should be maintained by all those involved in this procedure. Information will only be shared with relevant parties. While respecting confidentiality, it is important that the employee is able to discuss issues with their trade union representative or work colleague who may be able to assist or support them through what is acknowledged to be difficult circumstances.

11.0

Equality Statement

11.1
The Performance Capability Policy must be applied fairly to all employees irrespective of disability, gender, race, religion, age, sexual orientation or marital/civil partnership status.
Guidance to Managers

Behaviour and attitude problems


Poor performance in terms of behaviour or attitude can be difficult to deal with. This could be an employee regularly behaving in a way that is uncooperative or antagonistic, they are rude to colleagues or where an employee displays a lax attitude towards work.


Such behaviour may be as a result of lack of capability or may be viewed as misconduct and therefore discipline, depending on the circumstances.  In either case, it is the manager’s responsibility to address the matter through a meeting with the employee.  The performance capability policy should be applied in the normal way and the manager should try and find out if there are any underlying reasons for the behaviour.

During the meeting the manager must pinpoint specific examples of the employee’s behaviour rather than making generalised statements. Examples should be quoted in a neutral, factual way with an explanation from the manager as to how the particular behaviour came across, or how it affected others, and why such behaviour is unacceptable.


The employee may or may not be aware that his or her attitude, manner or behaviour is perceived in a particular way and the manager will need to treat the matter with sensitivity and patience in order for the employee to accept the need to change.  Training or counselling may be appropriate to help employees adjust their behaviour or attitude.


The manager will make a decision as to whether the poor performance should be dealt with under the School’s Performance Capability Procedure or the Disciplinary Procedure.
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